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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

=X33 7

‘GERALD C, MANN
ATTORNEY GENERAL

Honorable alex Jung
County Attorney
211lespie County
¥redsericksburg, Texas

Dear Sir: Opinion No, ©

Your letter request

g depart-
ment on the questiions stated he

follows:
A certain Ur. A of city, together
with his wife and -nothar gouple came to Frederickk-
burg a certain Bunday nigh They pleked up in

. ) he rd and then plok~
ed up her hysbapd, W 8, (a bug &river) at the

; 80 ¢-uplas furchased a gal-
: oertain establisbhment

theswine a.d 3- g te’ the tavern, it was
nne 1o the party that Mr., A

- dtol, which he had been
cayrying 8 car, at the homs of iir., and Mrs. B.
The. pistol wes\left at the home of ¥r. and Mrs, B.
om\the ta sfter its closing, the threo

p’couplea in additlon to soue beer,
danced with a young lady outside of
the threeéoouple party. Apparently there Was
some troubls between ¥r. A and his wife. The
three couples returned to the home ef Mr. and
¥rs. B, and there Mr. A ordered the pistol turn-
ed over to him, which was finally done by Krs. B,
whareupon Mr. A reinserted some seven cartrldgzes
into the pistol and it went off end struck Mr. B.
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You further state in effe¢t that we may assume
for the purposes hereof that the evidence (even if not so
conclusively above indicated) will neverthelass show that
Mr. A had the pistol in the car when he and his wife came
to the home of kr. and Mrs, B, and that it had been carried
there from e certain city outside of Gillesple County. Mr.
A was in possession of a card signed by the sheriff of

County, Texas, showing th:t Mr., A was a spescial
deputy sherift of County,

Your questions are substantially as follows:

{a) Asauming that Mr. 4 is sectuslly a
spaciel deputy sheriff of County,
Texas, recelving nc cumpensation as such,
either official or private, was he authorized
to so carry s pistol within the confines of
Gillesple County?

() In drawing a complaint and informa-~
tion, is it nevessary to negative the matters
in Article 484, Vernon's Annotated Penal Code,
and to prove such negative allegations in order
to makes out a case?

{c¢) Assuming Mr. A received no compensa~
tion a3 such orficer but was duly appointed,
and confiemed as a special deputy sheriff of

County, and assuming that hs rsceiv-
ed no private compensation for any services as
such, was he permitted to carry a pistol in
Gillesple County?

(d) Under Article 484, supra, would he be
clazsed as a speclal policemen who recelves no
compensation for his services as such officer?

(e) Assuming Mr, A had no officisl duai-
ness whatsocever to perform on his trip from
city to Fredericksburg, nor while there,
end 1t was solely one for pleasure, was he ex-
cused from the penalties of Article 4835, Ver-
non's Annoteated Fenal Code, under the provision
of Article 484, surre, relative to persons tra-

veling?
Article 483, Veraon's Annotated Penal Code, provides:
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"Whosver shall ocarry on or sbout his per-
socp, saddle, or in his saddle bags any pistol,
dirk, dagger, slung~shot, sword oane, spear or
knuckles made of any metal or &ny hard sub-
steance, bowlie knife, or any other knife manu~
factured or sold for the purposes of offenss
or defense, shall be punished by fine not less
than §100.00 nor more than 500,00 or by con-
finement in jall for not less tban one month
nor more than one year.,”

Article 484, Vernon's Annoctated Penal Code, reads
as follows:

"The preceding article shall not apply to
& person in actual service as a militieman,
nor to any peace officer in the actual dis-
charge of his officlal duty, nor to the carry-
ing of ems on one's own premises or pluce of
business, nor to persens traveling, nor to any
deputy conetable, or special policemaniwho re-
ceives a compensatior of forty dollars or more
per momth for hie services as such officer, and
vho 18 appointed in oconformity with the stat-
utes authorizing such appointment; nor to the
Game, Fish and Oyster Commissioner, nor to any
deputy, when in the anctual diacharge of his
duties d4s such, nor to any game warden, or
loocal deputy Game, Fish end Oyster Commission-
er when in the ao%ual dlscharge of his duties
in the county of his residence, nor shall it
apply to any gewe warden or daputy Geme, Fish
and Oyster Commissioner who actually receives
from the State fees or compensation for his
services."

¥#ith reference to your first question, we call your
ettention of Candara v, State, 252 S. W, 166, which holds
that an auto driver for hire, who was commissionsd as a
deputy sheriff, was not authorized to carry a plstol when he
wag not engaged in the dischurge of an official duty at the
time he was found in posssssion of the pistol. In this caae,
the deputy qualified by taking the oath of office, and the
comamizsion was issued to him by the county clerk of £l Paso
County, and the commiesion wes effeoctive =t the time appel-
lant wae arrested,
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During the time he had held such commission ap-
pellant had made no arrest, had served no civil process, and
was drawing no compencation as deputy sheriff, and was not
engaged in the discharge of any otficisl duty et the time
he was found ln possession of the pistol. 1In view of the
holding in this case, we respectfully snswer your first gues-
tion in the pnegetive. Provided, of course, the deputy sher-
irf was not engaged in the discharge of any officisl duty
2t the tiwe he was found in possession of the pistol.

We answer your second question in the negative,
An indlictument in such a case is suffioient when the words
of the statute are used. (Piokett v, State, 10 Cr. R. £90;
Tuoker v. 8tate, 145 S, W. €1))

The ocases of Pewell v, State, 25 S8, W. 286, Lewsll
v. State, 54 Tex. Cr. R, 640, Barris v, State, 1286 5, W, 890,
hold, among other things, that an indiotment or informatlion
alleging the time and veuue and that the deferdant did carry
on and about his parson & pistel, is good,

.'In the case of Baker,v. Stete, 108 8. W, (24} 308,
the Court of Criminal Appesls, “speiidng through Judge Latti-
more, said: .

*From what we have said, and as far as

we have been able to sascertain, our courts have
uniformly held that when the lLagislature sees
it to create exaeptions to the genersl penal

. provisions of the statute if suoch exceptions bde
pleced in a ssparate seoction or article from
the one containing the defianition of the offense,
or 1f they be not such as to be essential to the
definition of the offesse, it will not be nee-
.apsary to negative such sxoeptions in the in-
dictment charging such ofienss,”

In connection with the foregoing, we call your at-
tention to the cases of Fortson v. State, 138 5. W. {24) ae2,
and Stovall v, State, 139 8. W. (24) 104. However, we think
these cases are distinguiehadle and are not applicadble to the
questions involved in this eplinion. Therefore, we do not deem
it necessary to disouas thase cases furghor.

what was sald regarding the first queation gquoted
above is equally applicable te your third queation. Thsrefore
we answer the same in the negative,



